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noted, is the year after the great panic of 1873. But the Massa-
chusetts law, the earliest of all, did not and does not authorize
any fixing of rates, or even any finding as to what was reason-
able upon rates. It extends only to the other conditions
of service. The statute is, perhaps, broad enough to permit
such a finding as matter of opinion; but it would have no
legal effect. The commission, section 15, were authorized
to find that a change in rates of fares for transporting freight
or passengers was reasonable and expedient, and so inform
the corporation and the public, through their annual report.
All the Western States, however, did give such power.

As has been said, no constitutional objection has been
sustained by the United States Court as to this delegation
of power, if it be one; but in later years, possibly dissatis-
fied with the conservatism of such boards, we find drastic
legislation, particularly in the West and South, fixing maxi-
mum rates, at least as to passengers (it is obviously difficult,
if not impossible, to enact express legislation as to freight
rates). Such legislation stands in as strong (or stronger)
constitutional position, as rates made by the commission;
and only fails when "confiscatory" or when in conflict
with Federal legislation. Perhaps the most notable clash
between the States and the Federal power has been on this
subject in this very last year, where State laws have been
annulled and even high State officers enforcing them re-
strained by injunction of Federal courts. Still, in the leg-
islation of all States, I find as yet none overstepping the
limits we have above defined as proper.

The question of the amount of return required by the court
is, of course, a most important one. It is a difficult subject,
because no fixed rule takes any account of risk to the original
investment. It is all very well to say that six or eight per
cent, is a fair return on invested capital, or even on "cost
of reproduction"; but when, as to original promoters,(the
chance of even any return was as one against ten of a total
loss, fifty per cent, of annual profit would not be more than